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"Simlia Simlibus Curantur" (Like Cures Like) is the
basis of a system of therapeutics known popularly as
Honoeopathy. It is based on the prem-se that nost effective
way to treat disease is to wuse drugs or other agents that
produce the synptons of the disease in healthy persons. This
theory had its origin in or about 460 B.C. when'the G eek
physi ci an, Hippocrates, noted the sinmilarity between the
effect of some drugs and the synptonms of the diseases they
seemed to relieve. It was, however, in.the late 18th Cantury
that this theory was tested and popularised by German
Physician, Christian Friedrich Sanuel Hahnemann as a new
formof therapeutic treatnent after six years test study of
scores of drugs on hinself and others. Utimtely, in 1796,
he published his findings in a | eading Medi cal journal under
the caption "On a New Principle for Ascertaining the
Curative Power of Drugs which set in notion a process of
continued research in all directions i ncludi ng its
Pharmacol ogy with the result that Honpeopathy is taught
today as a positive science in various Mdical Colleges al
over the country.
2. Respondent  No. 1 pursued a 4 years’ course in
Honoeopat hic Medicine and Surgery and after being declared
successful in the Exam nation conducted by the Honpeopathic
Medi cal Col | ege, Anand, Gujarat, he was awarded a Diploma in
Honoeopat hic Medicine and Surgery on the basis of which he
was registered as a Medical Practitioner in 1983. Initially,
he joined a private nursing hone at Bonbay where he worked,

as he clainms, as Chief Medical Oficer from 1983 till he
opened his own private clinic in 1989 and took up private
practice.

3. Pramod Verma, husband of the appellant, was Sales

Manager in Ms Encore Marketing P. Ltd. where the |ast
salary drawn by himis said to be Rs.5,700/- out of which he
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mai ntained his famly conprising of hinself, his wife and
two children besides supporting the aged parents.
4. On 4th of July, 1992, Pranod Verma, who conpl ai ned of
fever was examined at his residence by Respondent No.1 (Dr.
Ashwin Patel) who kept himon allopathic drugs for vira
fever up to 6th July, 1992 and, thereafter, for typhoid
fever. Wien condition of Pranod Verna deteriorated, he was
shifted to Sanjeevani Maternity and General Nursing Home of
Dr. Rajeev Warty (Respondent No.2) as an indoor patient on
12th July, 1992. This was done on the advice of Respondent
No. 1. Vermm received treatment there till the evening of
14th July, 1992 when he was transferred to the Hi nduja
Hospital in an unconscious state where, after about four and
a hal f hour of admi ssion, he died.
5. Appel  ant, thereafter, filed (on 14.8.92) Oigina
Petition No. 184 of~ 1992 Dbefore the National Consumer
Di sput es Redressal ~ Comm ssion (for short, 'commission’), at
New Del hi “prayi ng for conpensation and damages bei ng awar ded
to her by Respondents 1 and 2 for their negligence and
carel essness in treating her husband (Pranod Verna) but the
Conmi ssi on__ by its judgment —and -order dated 8.11.1994
dism ssed the petition. It is this judgnment which is
chal l enged in this appeal
6. It appears that in the claim|lodged before the
Conmission it was /set out by the appellant that Respondent
No. 1 was negligent /in administering strong antibiotics to
Pramod Vernma initially for the treatment of Viral Fever and
subsequently for Typhoid Fever ~without confirmng the
di agnosis by Blood Test or Uine Exanmnation. It was al so
set out that Respondent No. 1 was not qualified or even
authorised to practise-in Allopathic System of Mdicine and
prescribe allopathic drugs and, therefore, his lack of
expertise in the Allopathic System of Medi ci ne  was
responsi ble for deficiency in the treatment adninistered by
hi m
7. Negl i gence i mputed to Respondent No. 2 is that Pranod
Verma, imrediately on his admi ssion in the Nursing Hone, was
put on i ntravenous d ucose (Dextrose) drip wi t hout
ascertaining the level of Blood Sugar by a sinple  Blood
Test. This was said to be primarily responsi ble for constant
and steady deterioration of Pranod Verma’s condition, but
Respondent No. 2 continued to assure the —appellant -that
Pranmod Verma woul d soon recover and there was no need to
shift himto a better equi pped Hospital. It was, however, in
the evening of 14th July, 1992, that Pranod Verma who was
already in an unconscious state, was shifted to - H nduja
Hospital on the advice of Respondent No. 2.
8. Both the Respondents filed separate counter-affidavits in
which they denied the allegation of negligence made agai nst
them and contended that they had taken all ~due and
reasonable care to cure M. Vernma or the ailment from which
he suffered. They contended that there was no deficiency in
service nor was there any negligence on their part.
9. The exact pleas raised in defence by Respondent  No.1
whi ch have been set out by the Commssion in its judgnent
under appeal, are given bel ow

"I't has been submtted by opposite

party no. 1 that he has undergone

an integrated course of study in

bot h the Homeopat hic and Al |l opathic

systens of nedicine and was awar ded

the D.H MS. Diplona after his

havi ng passed the final exam nation

at the end of a four year course

conduct ed by t he Honeopat hi c
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Medi cal Coll ege, Anand, Gujarat.
Exhi bit Annexure R-1is a copy of
the said diploma and it shows that
the said diplom had been awarded
after the candi dat e had been

exam ned inter alia in the
fol l owi ng subj ect s: Anat ony
Physi ol ogy, Pat hol ogy, Forensic
Medi ci ne, surgery, Practice of

Medi ci ne, Hygiene, Mdw fery and
Gynaecol ogy. Qpposite party no. 1
has stated in his counter affidavit
that during the final year of the
study in the Honeopathic Medica
col  age, Anand he had been given
training in the Anand . Minicipa
Hospital and -al so another- private
nursing hone in-Anand for a period
of si'x nonths. QOpposite party no. |
was ' thereafter enrol l'ed as a
Regi stered Medi cal Practitioner in
t he states of Guj ar at and
Mahar asht ra wi'th Regi stration
nunbers G649 (CGujarat) and 10197
(Maharashtra). Opposite party no. 1
has denied the allegations of the
conpl ai nant t hat he is not
qualified, conpetent and authorised
to practice the Allopathic system
of Medicine. He has submitted that
he used reasonable degree of skil
and know edge in treating t he
conpl ai nant’ s husband and had t aken
reasonabl e degree of care of the
patient while he was under his
treat nent.

It is further submtted by opposite
party no. 1 in his counter  that
after the conpletion of his studies
and obtaining the diplom, he had
wor ked as Chief Medical Oficer at
a well known Allopathic clinic by
nane, Patel Surgical & Nursing
Hone, Andheri, Bonbay from 1983 to
1990 and he had gained very good
experience in exani ning, diagnosing
and treating the patients wth
conpl aints of various types of
si ckness and in prescri bing
necessary Allopathic nedicines. It
is also submitted by opposite party
no. I that late M. Pranmpbd Vermm
and his famly had been taking
Al lopathic treatnent fromhim for
the sickness of the nenbers of the
famly ever since they noved into
the colony about one and a half
years prior to July, 1992 and he
had been functioning as their
fam |y physician.

According to opposite party no. 1,
Ms. Poonam Verma cane to his
clinic on the evening of 4th July,
1992 and requested him to see her
husband at her hone. Accordingly,
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opposite party no.1 made a house
visit and exam ned M. Pranmod Verna
in the evening of 4th July, 1992
and on such examination it was
found that Shri Verma had fever.
Ther eupon he prescri bed

1) cap. Anpicillin (500 nyg.- four
times a day)

2) Tab. Paracetanol (500 ng. - 3
times a day)

3) Tab. Diavol (2 tines a day) and
4) Tab B. Complex (2 times a day)
Qpposite party no. 1 has stated
that he gave the above treatnment as
he felt it my be a case of vira
fever which was then wvery nuch
prevalent in the locality.
Thereafter on 6th July, 1992, Ms.
Vernma called opposite party —no. 1
again to see her husband and hence
he went to examine M: Verma at his
house on that day in the evening.
It was found that Shri Verma had
mld fever and since the fever had
continued for the third day,
opposite party no. | states that he
advi sed M . Ver ma to undergo
pat hol ogi cal tests, nanely, blood
test & urine exam nation etc. Since
enteric fever was preval ent ‘at that
time in the locality in question
(Asha Nager) and nei ghbouri ng
localities of Bonbay, opposite
party no. 1 prescribed Tab. Quintor
(500 ng. 2 tinmes a day for 2 days)
in the place of Cap. Anpicillin. It
is stated in the counter affidavit
that Quintor is a broad-spectrum
antibiotic which is active against
t he br oad- spect rum of gram
negative and gram positive bacteria
i ncludi ng Enterbacter. According to
opposite party no. 1, M. Verm
thereafter cane to his clinic on
8th July, 1992 and on exanining
him opposite party no. 1 found
that the was not having any fever.
Since there was no other conplaint
al so, opposite party no. 1 advised
M. Vernma to continue the same
treatment for another two days,
i.e. upto 10th July, 1992. It is
further averred in the counter
affidavit that on 10th July, 1932
M. Pranbd Vernma again cane to the
clinic of opposite party no. 1, he
had no fever but conplained of
back-ache. Thereupon opposite party
no. 1 advised him to continue the
same treatnment as before and added
a pain killer Tab. |buflanmor MX 2
times a day for two days . He al so
gave him an injection Diclonac (3
cc.1 /M (Intra-Miuscular) to the
patient. Subsequently, at about
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10.30 p.m on the night of 11th
July, 1992, t he conpl ai nant

requested opposite party no. 1l to
visit her residence to see her
husband. Opposite party no. 1
t hereupon went there and exam ned
late M. Verma. It was found that

he had again developed mild fever
and was conplaining of pain in the
shoul der. Opposite party no. 1 then
prescribed for him Tab. Vovaron 1
twice daily and Tab. Neopan plus
Cap. Becosules 1 twice daily in
addition to Quintor and |bufl anor
tablets which he was al r eady
t aki ng. The I'ntra-Muscul ar
injection of ~Diclonac (3 ~cc.) was
also given “to the patient. It is
the definite case of COpposite party
no. 1 ~that he once again advised
M. verma to get pat hol ogy
i nvestigations done  for bl ood
count, EES.R, urine routine and
wi dal test and told himto meet him
with the investigation reports.

On the next date - 12th of July,

1992 at about 1 p.m Ms. Vernm
cane to the residence of opposite
party no. 1 and requested him to
see M. Verma at their residence.

Ther eupon opposite party no. 1
visited M. Verna at his hone and
exam ned hi m On clinica

exam nation it was found that he
had mild fever and that hi's bl ood
pressure was 90/70 mm of Hg. On
the patient being asked about the
reports of t he pat hol ogi ca

i nvestigations, opposite party no.

| was informed that M. Vernma had
not got them done. Ther eupon
opposite party no. 1 advised the
conplainant to get her husband

adm tted to sone physician's
nursing home of their choice for
exam nati on, pat hol ogi ca
i nvesti gations and further
management. It is the case of

opposite party no. 1 that at that
time, Ms. Verma herself mentioned
the nane of Dr. Warty (opposite
party no. 2) and suggest ed
adnmi ssion of the patient into his
Sanj eevani nursing home saying that
she knew Dr. Warty quite well
because she had earlier been
admitted for her delivery in Dr.
(Ms.) wvarty’s Maternity Horre.
Qpposite party no. 1 agreed to the
sai d suggestion and gave a nedica
note setting out the treatnent that
he has so far been adnministering to
the patient for being shown to Dr.
Warty. The conplainant’s all egation
that opposite party no. 1 had
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prescri bed stron
wi t hout conducti ng
i nvestigations is
by opposite part
incorrect and untr
that on the con
specifically advise
M. Pranod Verma as
July, 1992 to unde
tests and on findin
had not been got
this advise was re
ni ght of 11th July
reasons best known
Verna i gnored the
al so and di-d
i nvestigati ons done
found in the after
July. 1992 that the
cooperating in
i nvesti gations done
no. 1 advised the
get her husband ad
physician’ s nur s
pat hol ogi cal i nve
further nmanagenent
by opposite party
woul d not be prude
proceed with the t
pati ent wi t hout
requisite
i nvestigation done.
Qpposite party no.
that the treatnent
him to late Pra
correct in everyr
was no negligence,
deficiency of any
inrelation to the
given to the decea
during the period 4
12th July, 1992.
Respondent No.1 was
whi ch was keen to know
Al'l opat hi c System of Med

g antibiotics
any pat hol ogi ca
strongly refuted
y no. 1 as
ue. He submtted
trary he had
d the deceased
early as on 6th
rgo pathol ogi ca
g that the tests
done till then
iterated on the
1992, But, for
to hinsel f, M.
sai d suggestion
not get t he
. Wien it was
noon of 12th
pati ent was not
getting t he

, opposite party
conplai nant to
mtted to sone
ng hone for
stigation and
as it was felt
no. 1 that it
nt or correct-to
reatment -~ of the
getting the
pat hol ogi ca

1 has subnitted
adnmi ni st ered by
nod Verma was
espect  and there
carel essness or
kind on his part
sai d treatnent
sed Shri Verna
th July, 1992 to

exam ned on oath by the Commi'ssion
his qualifications and experience in
icine. H s statenent was recorded in

guestion - answer form and the relevant questions and

answers gi ven by Respond
M. Raj u Ramacnandr an
Advocate for the
Qpposite Party No. 1:

Hon’ bl e Presi dent:
A.

Hon' bl e Pr

ent No. 1 are set out bel ow

Dr. Patel, can you briefly describe
your educational qualification, the
nunber of years you have put in
practice, your age?

| passed my DHMS degree i.e.

Di pl ona i n Honbeopat ni ¢ Medi ci nes
and Surgery in 1983 and thereafter

| jointed in Bonbay one Private
Nur si ng Hore.

This DHMS is conducted by?

This DHMS is conducted by Cujarat
Honeopat hi ¢ Medi cal Council and
from1983 to 1989 | was working as
a Chief Medical Oficer there.

VWer e?

In Patel Surgical Nursing Home at
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Bonbay.

Hon’ bl e Pr. That is your own.

A No that is another Patel. He is
hinself is a Surgeon

M.Y. Krishnan Is he an All opat hi c Surgeon

A Yes, he is an All opathic Surgeon

Upto 1989 | was there, then
started ny private practice and
opened ny clinic in 1989 and
another clinic | opened in 1991.

Hon’ bl e Pr. Do you practice allopathy or
honoeopat hy?

A Both, | am practi sing.

Hon’ bl e Pr. Are you registered as Allopathic
Practitioner?

A | amregistered with the
Honeopat hi ¢ Counci |

Hon’ bl e Pr. How are you entitled to practice
al | opathy?

A As and when required in energency
cases.

Hon' bl e Pr. Are you pernmitted in the Medica

Council’s Rules to practice allopathy?

A In Gujarat it is allowed.

Hon’ bl e Pr. Are you allowed in Mharashtra

A | have not gone -t hrough.

Q Your age also for the record.

A | amright now runni ng 35.

Q Dr. Patel, in the course of your

Honmeopat hi ¢ Studi es were you al so
given-instructions in Allopathic

medi ci nes.

A Yes.

Q For how nmany years is the
Honeopat hi ¢ cour se,

A Four years.

Q And your instructions in
Al | opat hi.c nedi ci nes was tor
now | ong?

A That is upto second year when

we got the subject of Anatomy.
Q VWhen were you working in

Pat el Surgical Nursing Hone,

you have started your career?

D d you handl e All opathic

cases? Did you prescribe

al | opat hi ¢ medi ci nes.

A Yes, in the absence of Dr.
Patel, | have to manage al
the energency cases incl uding
nmedi ci nes.

Q The deci si on whether to give

Al | opat hi ¢ nedi ci ne or

Honeopat hi ¢ nmedi ci ne is taken

by you or at the patients

request. .
A No, | was taking the

decision."
10. The counter-affidavit and the statenent of Respondent
No.1l recorded by the Conmi ssion are self contradictory Wile
in the couter-affidavit, he stated to have studied an
integrated course in Allopathic and Honeopathic System of
Medicine, in his statenent on oath, he categorically stated
that he had studied Honpeopathy only and instructions in
Al | opat hi ¢ nedicines were given only in the second year when
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he was studying Anatomy. Usual |y, Pharnacology is taught to
students after they have |earned Physiology and Anatony.
DHMS. Dplonm awarded to Respondent No. 1 though
i ndi cates that he had st udi ed Anat ony, Physi ol ogy,
Pat hol ogy, Forensic Medicine, Surgery, Practice of Medicine,
Hygiene, Mdw fery and Gynaecol ogy, does not nmention
Pharmacol ogy relating to Allopathic Systemof Medicine to
have been taught to him He appears to have gained sone

experience (if at all it can be said to be experience) while
he worked as Medical Oficer in the private nursing home
where he prescribed Allopathic Medicines also. It is

admtted by himthat he was not registered as a Medica

Practitioner in Allopathy under the relevant statutory
provi sions applicable to the State of Maharashtra to which a
detail ed reference shall be presently nade

11. It will be seen that Respondent No. 1 had all along
treated Prannod Verma under Allopathic System prescribing
Al | opathic Medi cines though he ‘hinmself was registered as
Medi cal Practitioner wth the ~Gujarat Honeopathic Medica

Council as ~he had studi ed Honoeopathy for 4 years in the
nmedi cal College at Anand ~and had, -thereafter, obtained a
D pl oma in Honeopat hi c Medi cine and Surgery. |f, therefore,
he had not studied Alopathy and had not pursued the
prescri bed course in Al lopathy nor had he obtained any
degree or diploma/in ~Allopathy fromany recogni sed Medi ca

Col l ege, could he ' prescribe and adnminister allopathic
nedi cines, is the question which isto be answered in this
appeal with the connected question whether this wll anount
to actionabl e negligence.

12. The decision of this Court in Indian Medical Association
vs. B.P. Shantha (1995) 6 SCC 651, has settled the dispute
regarding applicability of the Act to  persons engaged in
nedi cal profession either as private practitioners or as
Gover nnent Doct or s wor ki ng in Hospital s or Govt .
Di spensaries. It is also settled that a patient who is a
"consumer within the nmeaning of the Act has to be awarded
conpensation for loss or injury suffered by him due to
negl i gence of the Doctor by applying the sane tests as are
applied in an action for damages for negligence.

13. Negligence as a tort is the breach of a duty caused by
omi ssion to do sonething which a reasonable man would do.
or doing sonmething which a prudent and reasonabl e nan woul d
not do. (See : Blyth vs. Birm ngham Waterworks Co. (1856) 11
Ex 781; Bridges vs. Directors, etc. of N.L. Be. (1873-74) LR
7 HR 213; Governor-Ceneral in Council vs. M. Saliman (1948)
ILR 27 Pat. 207; Wnfield and Jolowi cz on Tort).

14. The definition involves the follow ng constituents:

(1) a legal duty to exercise due care;

(2) breach of the duty; and

(3) consequential danmages.

15. The breach of duty may be occasioned either by not doing
sonet hing which a reasonable man, under a given 'set of
ci rcunmst ances would do, or, by doing sone act which a
reasonabl e prudent man woul d not do.

16. So far as persons engaged in Medical Profession -are
concerned, it nay be stated that every person who enters
into the profession, undertakes to bring to the exercise of
it, a reasonable degree of care and skill. It is true that a
Doctor or a Suregon does not wundertake that he wll

positively cure a patient nor. does he undertake to use the
hi ghest possible degree of skills as there may be persons
nore |earned and skilled than hinself, but he definitely
undertakes to use a fair, reasonable and conpetent degree of
skill. This inplied undertaking constitutes the real test,
which will also be clear from a study and analysis of the
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judgrment in Bolamyvs. Friern Hospital Managenent Conmittee.
(1957) 2 Al ER 118, in which, MNair, J., while addressing
the jury sunmed up the | aw as under :

The test is the standard of the

ordinary skilled man exercising and

professing to have that specia

skill. A man need not possess the
hi ghest expert skill; it is well
est abl i shed | aw t hat it is
sufficient if he exercises the
ordinary skill of an ordi nary
conpet ent man exerci si ng t hat
particular art. |In the case of a
nedi cal nan, negl i gence neans
failure to act in~ accordance with
t he st andar ds of reasonabl y

conpetent nedical men at the tinme.
There may be one or nore perfectly

pr oper st andar ds, and if he
conflorms with one of these proper
st andar ds, t hen he is not
negl i gent.

17. This decision has since been approved by the House of
Lords in \Whitehouse vs. ~Jordon (1981) 1 All ER 267 (HL);
Maynard vs. West M'dl ands Regi onal Health Authority (1985) 1
Al ER 635 (HL); Sidaway vs. Bathlem Royal Hospital (1995) 1
Al ER 643 (HL); Chin Keo vs. CGovt. of Mlaysia (1967) 1 WR
813 (PQO).
18. The test pointed out by McNair, J. covers the liability
of a Doctor in respect of his- diagnosis, his liability to
warn the patients of the risk inherent inthe treatnment and
his liability in respect of the treatnent.
19. This Court in Dr. Laxman Bal akrishna Joshi 'vs. Dr.
Trinbak Bapu Godbole & Anr. AIR 1969 SC 128, |aid down that
a Doctor when consulted by a patient owes him certain
duties, nanely, (a) a duty of care in deciding whether to
undertake the case; (b) a duty (of care in deciding what
treatnent to give; and (c) ~a duty of care in the
adnm nistration of that treatnment. A breach of any of these
duties gives a cause of action for  negligence to the
patient.
20. The principles were reiterated in A.S.. Mttal vs. State
of UP. AR 1989 SC 1570, in which wide extracts fromthat
j udgrment were nmade and approved.
21. It isin the light of the above principles that itis to
be seen now whether there was a breach of duty of care on
the part of Respondent No. 1 in the process of treatnent of
Pramod Ver na.
22. Respondent No. |, at the relevant tinme, was practicing
at Bonbay and admittedly he was also registered under the
Bonbay Honpeopathic Practitioners Act, 1959, in which
" Homoeopat hy’ has been defined under Section 2(8) as under

"Honmoeopat hy means t he Honpeopat hic

System of Medi ci ne and i ncludes the

use O Biochem c renedies."
23. 'Practitioner’ has been defined in Section 2(12) while

"Registered Practitioner’ is defined in section 2(16).
" Recogni sed Medical Qualification, according to Section
(14A) neans any of t he medi cal qualifications in

Honoeopat hy, included in the Second or Third Schedule to the
Honoeopat hy Central Council Act, 1973.

24. Registration O Practitioners is dealt with in Chapter
IV of the Act. Section 20 provides that the Registrar shal
pr epare and mai nt ai n a register of Honoeopat hi ¢
Practitioners for the State of Mharashtra in accordance
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with the provisions of the Act. The particulars which are
required to be entered in this register and the persons
possessing requisite qualifications, whose nanes would be
entered therein, are indicated in other Sub-sections of this
Secti on.
25. Sub-section 12 (a) of Section 20 provides as under

"Every regi stered practitioner

shall be given a certificate of

registration in the formprescribed

by rul es and shal | practice
Honoeopathy only. The registered
practitioner shall di spl ay the
certificate of registration, in a
conspi cuous pl ace in his
di spensary, clinic or. place of
practice."

26. On registration, a person.gets the right to practice.
This Section also provides that it shall be lawful for such
person to wuse, after his nanme, the words "Registered
Honoeopathic Practitioner” in full to indicate that his nane
has been entered in the register under the Act.
27. Under Section 23. the Maharashtra Council of Honpeopathy
has been given the power to renove the nane of any
registered practitioner if he is found gquilty of any
m sconduct. Explanation appended to Section 23(1) defines
m sconduct, inter alia, as any conduct ‘Wi ch is infanmous in
relation to the profession.
28. The rights of Registered Practitioners are indicated in
Section 28 which is quoted bel ow

"28. Notw thstanding anything in

any law for the tinme being in force

(i) t he expr essi on "legally

qualified medical practitioner"” or
"duly qualified nmedi cal

practitioner” or any word inmporting
a person recognised by law as a
nedi cal practitioner or nmenber of
the nedical profession shall, in
all Acts of the Legislature in the
State of Maharashtra and in al

Central Acts (in their application
to the State of WMaharashtra)in so
far as such Acts relate to any

matters specified in List Il or
List Il in the Seventh Schedule to
the Constitution of India, include
a practitioner whose name i s
entered in the resister under this
Act ;

(ii) a certificate required by any
Act from any medical practitioner
or medical officer Shall be valid
if such certificate has been signed
by a practitioner whose nane is
entered in the register under this

Act;
(iii) a practitioner- whose nanme is
entered in the register shall be

eligible to hold any appoi ntnent as
physician or other nedical officer
in any Honoeopat hi ¢ di spensary,
hospital or infirmary supported by
or receiving a grant fromthe State
CGovernment and treating patients
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accordi ng to t he Honoeopat hi c

system of nedicine or in any public

establ i shnent, body or institution

dealing with such system of

medi ci ne;

(iv) every registered practitioner

shall be exempt, if he so desires,

fromserving on an inquest under

the Code of Criminal Procedure,

1973.
29. The scheme of the Act, therefore, indicates that a
person gets the right to practice in Honpbeopathy on being
registered as a Medical  Practitioner. The certificate of
registration issued to such practitioner requires him to
practice in HOMOEOPATHY ONLY as is clear fromthe words ' AND
SHALL PRACTI CE HOMOEOPATHY ONLY' used in Sub-section 12(a)
of Section 20. Apart fromthe right to practice, other
ri ghts which becone inmmediately available to a person on
registration of his nane are indicated in Section 28 which
inter alia, includes right to treat patients according to
t he Honoeopat hic System of “Medi ci ne.
30. Right to practice in Alopathic System of Medicine as
also the right to practice in Ayurvedic or Unani System of
Medicine is regul ated by separate independent Central and
local Acts. Indian Medical Council Act, 1956 deals, inter
alia, with the registration of persons possessing requisite
qualifications as | Medical Practitioner in Al opathic System

as also recogni ti on of Medi cal Qual i fications and
Exam nations by Universities or Medical Institutions in
I ndi a.

Section 15 of this Act provides that any person
possessing any of the qualifications nentioned in the
Schedul e appended to the Act, nmay apply for the registration
of his nane. Sub-sections 2 and 3 of Section 15, which are
extremely rel evant, are quoted bel ow :

"15(21 Save as provided in section

25, no person other than a nedica

practitioner enrolled on a State

Medi cal Regi ster-

(a) shall hold office as physician

or surgeon or any other office (hy

what ever designation called) in

Government or in any institution

mai ntained by a local or other

aut hority;

(b) shall practice nedicine in any
State;

(c) shall be entitled to sign or
authenticate a medical or fitness
certificate or any ot her

certificate required by any lawto
be signed by or authenticated by a

dul y qualified nmedi ca
practitioner;
(d) shall be entitled to give

evi dence at any inquest or in any
court of law as an expert under
section 45 of |ndian Evidence Act,
1872 on any nmatter relating to
medi ci ne.

(3) Any per son who acts in
contravention of any provision of
sub-section (2) shall be punished
with inprisonnment for a term which
may extend to one year, or wth
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fine which may extend to one

thousand rupees, or with both."
31. The inpact of the above provisions is that no person can
practice medicine in any State unless he Possesses the
requisite qualification and is enrolled as a Medica
Practitioner on State Medi cal Register. The consequences for
the breach of these provisions are indicated in Sub-section
3. If a person practices nedicine w thout possessing either
the requisite qualification or enrollnment under the Act on
any State Medical Register, he becones liable to be punished
with inprisonnent or fine or both.
32. Apart fromthe Central Act nentioned above, there is the
Maharashtra Medical Council Act 7 1965 dealing with the
registration of Medical Practitioners and recognition of

qualification and nedi cal « institutions. Section 2 (d)
defines 'Medical Practitioner’ or 'Practitioner’ as under
" Medi cal Practiti oner or

Practitioner neans a person who is

engaged in the practice of nodern

scientific nedicine in-any of its

branches i ncl udi ng surgery and

obstetrics, but not i ncl udi ng

Veterinary nedicine or surgery or

the Ayurvedic, ~ Unani, Honoeopathic

or Biochem ¢ system of nedicine

(enphasi s suppl i ed)

33. It wll be seen that the definition consists of two
di stinct parts; the first part contains the conclusive
nature of phraseol ogy and the latter part is t he
exclusionary part which specifically excludes Honoeopathic
or Biochemic Systemof Medicine. A register of Mdica
Practitioners is to be mintained in terns of the mandate
contained in Section 16(1) of the Act Under Sub-section (3),
a person possessing requisite qualification and on paynent
of requisite fee can apply for-registration of his nane in
the aforesai d Register.
34. A conbined reading of the aforesaid Acts, nanely, the
Bonbay Honpeopathic Practitioners. Act, 1959, the |Indian
Medi cal Council Act, 1956 and the Mharashtra Medica
Council Act, 1965 indicates that a person who is registered
under the Bonbay Honpeopathic Practitioners Act,” 1959 can
practi ce Honmpeopathy only and that he cannot be registered
under the Indian Medical Council Act, 1956 or under the
State Act, nanely, the Mharashtra Medical Council, Act,
1965, because of the restriction on registration of persons
not possessing the requisite qualification.  So -also, a
person possessing the qualification mentioned in the
Schedul e appended to the Indian Medical Council Act, 1956 or
the Maharashtra Medi cal  Counsel Act, 1965 . cannot be
registered as a Medical Practitioner under the Bonbay
Honeopathic Practitioners Act, 1959, as he does not possesse
any qualification in Honoeopatnic System of Medicine. The
significance of mutual exclusion is relevant inasmuch as the
right to practice in any particular systemof nedicine.is
dependent upon registration which is permssible only if

qualification) and that too, recognised qualification, is
possessed by a person in that System
35. It is true that in all the aforesaid Systens of

Medi cine, the patient is always a human being. It is also
true that Anatony and Physiol ogy of every human being al

over the world, irrespective of the country, the habitat and
the region to which he nmay belong, is the sane. He has the
sane faculties and sanme systems. The Central Nervous System
the Cardio-Vascular System the Digestive and Reproductive
systens etc. are simlar all over the world. Simlarly,
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Enotions, nanely, anger, sorrow, happiness, pain etc. are
natural |y possessed by every hunman bei ng.

36. But nerely because the Anatonmy and Physiology are
simlar, it does not mean that a person having studied one
System of Medicine can claimto treat the patient by drugs
of another Systemwhich he mght not have studied at any
stage. No doubt, study of Physiology and Anatony is comobn
inall Systens of Medici nes and the students belonging to
di fferent Systens of Medicines may be taught physiol ogy and
Anat ony together, but so far as the study of drugs is

concerned, the pharnacol ogy of all systems is entirely
different.
37. an ailnment, if it s not surgical, is treated by

nedi ci nes or drugs. Typhoid Fever, for exanple, can be
treated not only under~ Allopathic System of nedicine, but
al so under the Ayurvedic, Unani and Honmpeopat hic Systens of
Medi ci ne by drugs prepared and manufactured according to
their own formul'ate and pharnacopoeia . Therefore, a person
havi ng studi ed one particular ~System of Medicine cannot
possi bly ‘claim deep and conplete know edge about the drugs
of the other System of Medicine.

38. The bane of Allopathic nmedicine is that it always has a
side-effect. A warning to this effect is printed on the
trade label for the wuse of the person (Doctor) having
studi ed that System of ‘Medi ci ne.

39. Since the law, under which Respondent No. 1 was
registered as a  Medical Practitioner, required him to
practice in HOMOEOPATHY ONLY, he was under a statutory duty
not to enter the field of any other System of Medicine as,
admttedly, he was not qualified in the other system
Al lopathy, to be precise. He trespassed into-a prohibited
field and was |iable to be prosecuted under Section 15(3) of
the Indian Medical Council Act, 1956. Hi s conduct anounted
to an actionabl e negligence particularly as the duty of care
indicated by this Court in DR -LAXMAN JOSHI 'S CASE ( SUPRA)
WAS BREACHED BY HHM ON ALL « THE “THREE COUNTS | NDI CATED
THEREI N.

40. Negligence has many nmanifestations - it may be active
negl i gence, collateral negligence, conparative negligence,
concurrent negligence, conti nued negl i gence, crimna

negl i gence, gross negligence, hazardous negligence, active
and passive negligence, willful or reckless negligence or
Negl i gence per se, which is defined in Black’s Law
Di ctionary as under

Negl i gence per se: Conduct, whether

of action or om ssion, which may be

declared and treated as negligence

wi t hout any argunent or proof as to

the particul ar surroundi ng

circunst ances, either because it is

in violation of a statute or valid

muni ci pal ordi nance, or because it

is so pal pably opposed to the

di ctates of comon prudence that it

can be said without hesitation or

doubt that no careful person would

have been guilty of it. As a

general rule, the violation of a

public duty, enjoined by law for

the protection of per son or

property, so constitutes."
41. A person who does not have know edge of a particular
System of Medicine but practices in that Systemis a Quack
and a nere pretender to nedical know edge or skill, or to
put it differently, a Charl atan.
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42. \Where a person is guilty of Negligence per se, no
further proof 1is needed. However, we may notice that
Respondent No.1 started treatnment of Pranod Verma for Vira
Fever as it was "very much prevalent in the locality".
Subsequently, he treated Pramod Verma for Typhoid Fever
since it was "prevalent at that time in the locality in
guesti on and nei ghbouring localities of Bonbay". On both the
occasions, treatnment was given for fever which Respondent
No. 1 thought was prevalent in the locality and, therefore,
Pramod Vernma woul d al so be suffering fromthat fever. He did
not feel it necessary to confirm the diagnosis by
pat hol ogi cal tests which would have positively established
whet her Pranod Verma was suffering from typhoid Fever
Respondent No.1 has given —out in his statement on oath,
recorded by the Conm ssion,that he had advised Bl ood test
and Uine test but Pranmpd Verma did not get it done. Al the
prescriptions of Respondent No.1 have been filed by the
appel I ant but on none of them any advice was witten by
Respondent No.1 for Blood or Uine Test. W cannot ignore
the usual'  practice of alnost all the Doctors that when they
want pathol ogical tests to be done, they advise in witing
on a prescription setting out all the tests which are
required to be done.  Admittedly, Respondent No.1 had not
done it in witing. He says that he had advised it orally.
Thi s cannot be believed as this statenent is contrary to the
usual code of conduct’ of nedical practitioners.

43. The condition of Pranpd Verna while under treatnent of
Respondent No.1 deteriorated so nuch so that he had to be
shifted to the private nursing home of Respondent No.1 and
fromthat nursing hone, he was shifted to the Hi nduja
Hospital in an unconscious state where he ultimtely
breat hed his |ast.

44. On 29th of Novenber, 1995, the following Oder was
passed by us:

"This appeal is sequel to a
conplaint filed by M. Poonam Ver s,
before the Nat i onal Consuner

Di sputes Redressal Comm ssion, New
Del hi, (the Comm ssion), alleging
negl i gence and defi ci ency i-n
service on the part of two doctors
of Bombay, namely, Ashwi n Patel and
Rajeev MWarty. The Conmi ssi on
recorded the statenments of both the
doctors. Dr. Ashwin Patel as RW1
and Dr. Rajeev MWarty as R W3,
appear ed before the Conm ssion. Dr.
Ashwi n Patel produced an Expert,
nanely, Dr.Jitender V. Pat el as
R W2 in support of his case before
t he Commi ssion

Dr.Ashwin Patel is adnmittedly
a Honeopath Physician. It is also
adm tted t hat he prescri bed
Al l opath nedicines to the deceased
husband of the conplainant. Dr.
Rajeev M Warty is an Allopath
Practitioner running a Nursingh
Hone in Bonbay. Deceased husband of
the conpl ai nant was admitted in the
Nursing where he stayed for two-
three days. Finally the deceased
was admitted in Honduja Hospital,
where he passed away within four
hours of his admission. No expert
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was produced by the conplainant
bef ore t he Comm ssi on. The
Conmission finally dismissed the
conpl ai nt by a speaki ng order

W are of the view that in
order to do conplete justice
bet ween t he parties, it is
necessary to have opinion from
em nent doctors on the basis of the
material which is on the record.
We, therefore, request the Director
of the Al India Institute of
Medi cal  Sci ences, New Delhi to
appoi nt a Boar d of doct or s/
Specialist in Medicine  and other
rel ated branches, to  exanine the
material which is being sent al ong
with this order, regarding the
correctness, _adequency and  other
relative aspects of the treatnent
rendered to the deceased. The Board
shall give its opinion wthin two
weeks of the receipt of this order.
Registry to send a copy of this
order to the 'Director of the Al
I ndi a Institute of Medi cal
Sci ences, New Delhi, within 2 days
along with the follow ng docunments:
(1) Copies of the Statements of Dr.
Ashwin Patel (R WJ1), Dr. Jitender
V.Patel (RW2) and Dr.R MWarty
(RW3). These docunents are at
pages 141 to 201 of +the record
recei ved fromthe Comi ssion
(2) Copies of the docunents from
pages 20 to 48 and 121 to 129 of
t he above said record.

The opinion of the Board of
doctors shall be sent to this Court
in sealed cover, with in the period
i ndi cated by us.

45. I n pursuance of the above Order, Dr. J. N Pande, Prof. &
Head, Deptt. of Medicine, Dr. A K Mikhopadhya, Prof. &
Head, Deptt. of Lab. Medicine, Dr. K Prasad, Assoc. Prof.

of Neur ol ogy, Dr. Y. K Joshi, Assoc. Pr of . of
Gastroenterol ogy, Dr. Kamal Ki shore, Assoc. Prof. of
Phar macol ogy and Dr. Shakti CGupta, Asstt. Prof. of Hosp
Adm. of the Al India Institute of Medical Sciences
exam ned the record of this case including all/  the

prescriptions and they gave the foll ow ng opinion

"M.Parnod Vernma  suffered from
fever on the 3rd of July, 1992 and
after a brief period of illness of
| ess than 2 weeks he expired on the
15th of July, 1992 at Hinduja
Hospital. It was felt that materia

available to the Medical Board, it
is not possible to arrive at a
definitive concl usi ve di agnosi s
regarding the deceased. It appears
nost probably that M. Verna had an

infection leading to septicem a
possi bly on a backgr ound of
hitherto unr ecogni zed di abet es

mel litus. He probably suffered




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 17

from sone intracrani al
conplications presumably related to
i nfection and died as a consequence
thereof. He received the usua
tr eat nent by antipyretics and
commonly used antibiotics in the
initial stages of his illness as
per the wusual practice in patients
suffering from fever. M. Verma's

illness however fol | owed a
f ul M nant cour se with rapi d
deterioration in hi s genera

condition requiring adm ssion into
a private nur si ng hone and
subsequently to a large referra

hospi tal . From t he avail abl e

information it appears that the

treatnent administered to M.Vernma

was in keeping with the usua

practice in - the managenent of such

problens.- 1t is unfortunate that

M. Verma had rather ~ ful nm nant

course of his disease  and expired

before the definitive diagnosis

coul d be established."
46. The Professors have not been able to give a positive
opi nion but they do observe that Pranod Verma di ed before a
positive diagnosis ' could be established. The sad story had
its beginning in the hands of ~a Quack Allopathic Doctor,
nanmel y, Respondent No.1 who, having not studied Allopathic
System of Medicine, treated M. Pranod Verma in that System
and gave Broad Spectrum Antibiotics with antipyretics for
Viral Fever "which was preval ent" ~and then for  Typhoid
Fever "which was also prevalent" together wth tablets as
also intra-nuscular injections ~of a sodium conpound to
relieve him of pain wthout ascertaining the cause for the
pain. Since Pranmbd Verma had already suffered at the hands
of Respondent No.1l and his condition had already’ been
danmaged to an unascertainable extent before he was shifted
to the clinic of Respondent No.2, —we do not, specially in
iew of the report of the Professors of AlIMS, consider it
proper to proceed agai nst Respondent No. 2.
47. But we are of the positive opinion that Respondent No. 1,
havi ng practised in Allopathy, wthout being qualified in
that system was guilty of Negligence per se and, therefore,
the appeal against himhas to be allowed in consonance wth
the maxim Sic Utere tuo ut alienumnon |oedas (a person is
held |iable at |law for the consequences of his negligence),
leaving it to repeat to hinself the words of Dr.J.C Lettsom
(On Hinsel )

"When people’s ill, they cones
to I,

| physics, bleeds, and sweats
emn

Sonetimes they live, sonetines
they die.

What’'s that to 1?1 lets "em’

48. Pramod Verma was 35 years of age and was getting
Rs. 5,700/ - per month as salary. He died a young deat h which
has deprived his dependants, nanely; the wi dow, two children
and parents, of the nonetary benefit they were getting. They
are entitled under law to be conpensat ed.
49. For the reasons stated above:
(a) The appeal as agai nst Respondent No.1l is
all owed and the judgment of the Conm ssion,
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to that extent, is set aside. The claimof
t he appel | ant is decr eed as agai nst
Respondent No.1 for a sumof Rs.3,00,000/-
payable to her wthin three mnonths from
today failing which it shall be recoverable
in accordance with | aw

(b) Medical Council of India constituted
under the I ndian Medical Council Act, 1956 as
also the State Medical Council wunder the
Mahar ashtra Medi cal Council Act, 1965 to whom
a copy of this Judgment shall be sent shal
consi der the feasibility of initiating
appropriate action against Respondent No.l1
under Section 15(3) of the Indian Medica
Counci |l Act, 1956 for his having practised in
Al |l opat hic System of Medicine wthout being
registered with ~the Medical Council of India
or the State Medical Council as al so without
possessing the requisite qualifications .

(c) The appellant shall be entitled to her
costs whichare quantified at Rs . 30, 000/-.




